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2019 Nishat Hotel and Propertics Ltd. v. Province  Lahore 729 _, y

of Punjab (Shahid Jamil Khan, J)
" . P LD 2019 Lahore 729
Before Shahid Jamil Khan, J

NISHAT HOTEL AND ‘PROPERTIES
LIMITED and others---Petitioners

versus

The PROVINCE OF PUNJAB
. . and others---Respondents

Writ Pétition No. 23657 of 2016 decided on 19th July, 2019.

(a) Punjab Revenue Authonty Act (XLIII of 2012)---

====S8s. 2(j), 3(1), 5(4), 8, 36(a), 36(b) & 36(c) [as amended by the
Punjab Revenue Authority (Amendment) Act (III of 2016) and Punjab
Revenue Authonty (Second Amendment) Act (XL of 2016)]---Punjab

~ Sales Tax on Services Act (XLII of 2012), Preamble---Punjab Revenue .

Authority (‘Revenue Authority’)---Absence of notification under S.3(1)

.of .the Punjab Revenue Authority Act, 2012 (‘the Act’) for
~estabhslzment of the Revenue Authority---Omissions, discrepancies and
defects in the Punjab’Revenue Authority Act, 2012 highlighted in the :
case reported as Institute of Architects, Pakistan (Lahore Chapter) v. .

Province of Punjab and others (PLD 2016 Lahore 321)---Validation of

- such omissions, discrepancies and defects through the Punjab Revenue -

Authority - (Amendmeni) Act, 2016 (III of 2016) [‘First Amendment
Act’] and Punjab Revenae Authority (Second Amendment) Act, 2016
(XL. of 2016) [ ‘Second Amendment Act’]---Vires of---Both the ‘Fzrst
Amendment Act’ and ‘Second Amendment Act’ were made effective

- from 1st July 2012 however, retroactivity of the Revenue Authority was

reiterated in . 36(¢c) of the Act to establish it by command of law,
without issuance of notification under S. 3(1)-—All actions taken by
Chairperson, during the interregnum period were deemed, by fiction of
law, to have been taken by the Revenue Authority and the sales tax and
other amounts levied, charged collected or realized were validated
under the Act—--Legtslauve competence to promulgate the impugned
First and Sécond Amendment Acts was not in question---Since the
Provincial Legtslatgre was competent to enact the impugned First and

Second Amendmen; Acts, therefore, S.36(c) of the Act had cured the

lacuna of no_n-issui;_nce of notification for establishment of the Revenue
Authority---Absencg of consequent amendment in S. 3(1) of the Act and

other provisions, shall not affect the validation, which was to be treated .
-as silenced or impliedly repealed---Protection in form of validity of

proceedings under S. 8 of the Act was available for future, only in
presence of a bona fide defect in constitution of the Revenue Authority
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or a vacancy---Such protection could not be allowed to be misused by
the Executive by keeping the defect or not filling the vacancy without a
Jjustifiable excuse---After the judgment in Institute of Architects,
Pakistan (Lahore Chapter) v. Province of Punjab and others (PLD
2016 Lahore 321), charging and collection of tax levied under the
Punjab Sales Tax on Services Act 2012, from Ist July, 2012 till the
date of judgment was requzred to be validated for public welfare and in
the interest of society---Since composition and establishment of the
charging and collecting Revenue Authority. was declared illegal,

therefore, to achieve the purpose of validation, all actions, including
Jraming of rules, defective appolntments and constitution of Revenue

. Authority was required to be validated as well---Single handed

performance of functions by Chairperson on behalf of the Revenue
Authority were validated, by invoking doctrine of fiction, under S.36(b)
of the Act---Purpose in favour of society:-existed and there was no

- prohibition under the Constitution, to pass a retrospective law to

validate such actions and decisions, hence the provisions of Ss.36(a) &
36(b) of the Act were held to have been enacted competently---
Constitutional petitions challenging the _vires of the impugned
First and Second Amendments Acts we(e dismissed accordingly.

- [pp. 739 741, 745] A, B& L

, Instxtute of: Archltects Pakistan (Lahore Chapter) v. Province of
Punjab and ~others -‘PLD :2016 Lah.321" and Lt. Col. Nawabzada

i .Muhammad Amir Khan v. The Controller. of Estate Duty, Government of
: Paklstan, Karachi and others PLD 1962 SC 355 ref.

(b) Punjab Revenue Authonty Act (XLIII of 2012)---

-—--S§.’ 3(2), 3(4), 5(4), 36(a) & 36(b) [aa amended by the Punjab

Revenue Authority (Amendment) Act (111 of 2016) and Punjab Revenue

ok "Authority (Second Amendment) Act (XL of 2016)]---Punjab Revenue

Authority (‘Revenue Authority’)---Omissions, discrepancies and defects

“in the Punjab Revenue Authority. Act, 2012 highlighted in the case

reported as Institute of 'Architect.v',' Pakistan (Lahore Chapter) v.

" Province of Punjab and others (PLD 2016 Lahore 321)---Validation of

such omissions, discrepancies and defects through the Punjab Revenue
Authority. (Amendment) Act, 2016 (III of 2016) [‘First Amendment
Act’] and Punjab Revenue Authonty (Second Amendment) Act, 2016

o (XL of 2016) [‘Second  Amendment Act’]---Vires of---Legislative

Judgment---Scope---Actions, including  framing of rules, and

. appointments, subject matter of the judgment reported as Institute of
 Architects, Pakistan (Lahore Chapter) v. Province of Punjab and others
- (PLD 2016 Lahore 321) , had been valtda:ed by inserting subsection (4)

in S.5 and through clauses (a) and (b) to’S. 36 of the Act---Under

: S, 36(b), actions taken by the Chairperson till establishment of the
K, Revenue Authority were validated, by legisictive fiat, as if these were
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" taken by Revenue Authority---However, S.5(4) gave power to the
. Chairperson to perform functions and dzscharge duty of the Revenue
Authority . till the time it was constituted under the Act---Provisions

under S.5(4) of the Act, were. susceptible to misuse---Instead of

rectifying the defect in constitution of Revenue Authority, the executive
might prefer that its functions be performed and duties be discharged
by the Chairperson; it could defeat the intent of the Legislature, -
reflected in the S.3(2) & (4) of the Act---Revenuc Authority, being a

body corporate, should mandatorily consist of the Chairperson and not

less than four members---Method of validation by inserting
subsection (4) to S. 5, without amending S.3(2) and (4) of the Act,
amounted to legislative judgment, therefore, was violative of the
doctrine of ‘Separation of Powers’. entrenched in the Constitution,
“hence was declared to be ultra vires---Legislature could not assume role
of an Appellate court by merely pronouncing in _the statute that the
decision shall not be bmdmg, as was done by inserting subsection (4) to
S 5 of the Act [p. 741] C-

- Molasses Tradmg ‘and Export (Pvt.) Limited v. Federauon of
‘ Paklstan and others 1993 SCMR 1905 ref.
(c) Legzslatzon-— |

-—-- Retroacttve law’ or ‘Ex post facto law’---Scope---To validate any
action or omission, declared not in accordance with law, retroacuve
laws were enacted to supply validity through Legzslatzve fiat-—Ex post

Jacto law was one which operated upon a subjcct not liable to it at time

. the law was made---Ex post facto law or retroactive law was which

' '" retroactively changed the legal consequences of acts committed or the

legal status of facts and relatwnslups that existed prior to enactment of
"the law. [pp. 743, 744] D H &I

i Calder. v. Bull [3 U S.(3 Dall. ) 386 (1798) -ref.
B _(d) Words and pl'rases--- |
it Retroactwe ---Def mt.on [p. 743] E
o - ‘Black's Law Dxctmary 8th Edn. ref.
: (e) Words and phrase;--- .,
. -—-- ‘Retroacttvtty --Def mtwn [p. 743] F.
" Black's Law Dxctmary 8th Edn. ref..
KiJ, Words and phraseg---'
R ‘Retroactlve law --;Dejlnitlon. [p. 743] G
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Black's Law Dictinary 8th Edn. ref.

. (g) bzterpretatzon of statutes-—

_ ===-Retrospective effect—--Scope---GeneraI rule was that Iegtslatwn shall

be prospective, but there was no prolubmon Jor the Legislature to
change the consequences, under the law, of an act or omission, by

giving it retrOSpectzve effect Ip.. 744] J

(h) Legzslatzon—--»

----Subordinate - legislation, validation of---Legislative judgment---
Scope---Subordmate legislation, which did not follow the relevant
provisions and was so declared by a Court, could be validated by the
same Legislature, .which had delegated such powers, to be exercised in

" @ particular mannér under the relevant provisions---When a condition

73%2Labore . ALL PAKISTAN LEGAL DECISIONS - Vol. LXXI

could be imposed by the Legislature Jfor exercise of delegated power, it d

could "also be waived - by the same Legzslature for a particular

. 'subordznate legislation, and. such ‘waiver could not said to be a
'Legtslatwe Judgment Ip. 744] K :

leay Mills Company lelted v, St.lte of GUJarat [(1993) 1SCC
345 and Mehreen Zaibun Nisa v. Land Commlssmner -Multan and others
PLD 1975 SC 397 ref. - e

" For PculxoncxibLby . i 3

Imtlaz Rashid Slddxque and Barrxstei Shehryar Kasuri.

Petltloner(s) in other petmons by:

. "Uzair Karamat Bhandan Mansoor Usman Awan, Shehzad Ata
Elahi, Naved Amjad Andrab1 Khunam Saleem, Khalid Ishaq, Rana
Muhammad Afzal, -Muhammad Raza QUI‘(‘Shl Rashid Anwar, Asad
Hussain, Munawar-us-Salam, Shahid. Hussam Barrister Aiyan Tariq
Bhutta, Mubashir Aslam Zar, ‘Shahbaz Butt Khurram Shahbaz Butt,

A Maria Farooq, Mian Tariq Hassan, Muhammad Humazah, Raza Imtiaz,
‘Jamshald Alam, Sabeel Tariq Mann, Qadeeer Kalyar, Barrister Ahmed

Pervaiz, Shehzeen Abdullah, Hyder Ali Khan, Mohsin Mumtaz, Ali

~ Almani, Asghar Leghari, Barrister Kashif Rafiq Rajwana, Muhammad-
Asif Butt, Mansoor Ali Ghanghro, Barrister Ameer Abbas Ali Khan,

Barrister Haroon Dugal, Waqas Ajwad,~Syed Zia Haider Rizvi, Sajjad

~“Haider Rizvi, Gulraiz Asghar, Jahanza;b Awan, Khawar Bharwanah,

Aamir Igbal Basharat, Umair Yasin, Moeen Ahmed, Adnan Ahmad,
Imran Muhammad Sarwar, Muhnmm.ul Ajmal Khan, .Ch, Muhammad

Saeed Zalar, Dr. Ilyas Zalar, Syed Nasir Ghillani, Iram Fatima, Mustala .

Kamal, Muqgaddas Zahra, Rabia Rehman,.Rao Athar Akhlaq, Azmat .

Sidhu, Rana Munir Hussain, Mudassar Shijauddin, H.M. Azhar Ali,
A )/ _".\, :

\
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Muhammad Azhar Khan Joyia, Sikandar Javed, Sohail Anjum Virk,
Ehsan-ur-Rchman, Muhammad Nasir Khan, Abdul Wahced Habib, Mian
Muhammad Shafiq, Daud Aziz Khokhar, Shezada Mazhar, M. Jawwad
Khan Lodhi Asad ‘Raza, Ali Rana, Muhammad Younas Khalid, Bilal
Bashir, Masood Ahmad Wahla, Ashan Masood, Miss Rohi Saleha, Sajjad
Ali, Muhammad Yasir Randhwa, Syed Muhammad Ijaz, Mian
Muhammad Usman, Muhammad Saad Khan, Haji Abdul Ghafoor,
Muhammad Shahid Piracha, Muhammad Azam Zafar, Muhammad
Mohsin Virk, Muhammad Ahsan Virk, Arsalan Chaudhry, Muhammad

* Shabbir Hussain, Malik Muhammad Ali Awan, Waheed Ashraf Bhatti,

Salman Akram Raja, Malik Ahsan Mehmood, Umer Akram Chaudhry,
Barrister Syed Reza Ali, Humzah Mehboob, Barrister Sardar Mohammad
Ali, Mahr Bano Langrial, Iftikhar Ahmad Ansari, Khurram Hussain,
Sheikh Aqeel Ahmad, Saqib Haroon Chishti, Hina Bandealy, Arslan
Saleem Chaudhry, Imran Igbal, Farhan Shahzad, Zohaib Ali Sidhu,

- Amir Wali, Moazam Ali Malhi, Ch. Waqas Ali Bhutta, Mian Mahmood

Rashid, Faqir Hussain" Rana,- Sh. Muhammad Umar, Zeem-ul-Farooq
Malik, Barrister Muhammad Ahmad Pansota, Zahid Ateeq Ch., Ahmad
Uzair, Shahbaz Sxddlque, ‘Sumair Saeed Ahmad, Raja Muhammad Ali,
Ch. Bilal Butt, Hameed Ahmad Butt, Tariq Mahmood Ansari, Zahid

Imran Gondal, ‘Ayyaz Shaukat, Ahmad Uzair, Rana Bilal Ghaffar Khan, -
‘Uzair Khalid, Malik Fa1sa1 Khalid, Khalil-ur-Rehman, Minam"Karim,

Muhammad Rafique Chaudhry. Sayyed Alamdar Hussain, Barrister

"' Hassan Nawaz Shaikh, Manzar Latif- Mian, Arslan Riaz, Humza

Humayun, Muhammad [jaz'Ali Bhatti, Khurram Saeed, Mirza Israr Baig,

Mehdi Tirmzi, Rana- ZainTahir, Saadat Ali Saaed, M. Zohaib Shahid,

- ‘Nawazish Ali, Kashif-Hussain, H.M. Majid Siddiqi, Ch. Babar Ali,

Muhammad Bagir Hussain, Khursheed Ahmed Irteza Ali Nagvi, Asif
 Afzal Bham Muhammad Naeem Munawar, Riaz Ahmad Bajwa, Usman

Ali Bhoon, Ajab Gul;” Waseem Ahmad Malik Syed Muhammad Ijaz,
Muhanimad Taimoor Hassan, ‘Mian Asif Arshad, Hashim Aslam Butt,
Zain Sakandar, -Abid Hussain Slal, Imran - Anjam Alvi, Muhammad
Faheem Bashir, Mirza Mubashar Baig, Bashart Ali Awan, Fazal Abbas,

" Manzoor Ahmad Khan, Hammad-ul-Hassan Hanjra, Ali Awais, Tahir -
~ Butt, Mohammad Raheel Kamran Sheikh, Khubaib Ahmad, Zulfiqar Ali-

Khan, M. Naveed Khan, - Mudassar Alx Hussain, Sardar Balakh Sher

" . Khosa, Shahzaib. Masood, Ali betam Fazli, Hasham Ahmad Khan,

Umar Tariq Gill, Esa Ahmad Jalil, Abad-ur-Rehman, Rabeel Raza
Bhatti, Sardar Kalim I!yas,- Salman Zaheer Khan, Ahmer Bilal Sooﬁ Ch.
Muhammad Ali, Usman Virk, Farid Adil Ch., Sajid Wali, Abid Wali,
Almas Arif, Majid Jehangir, Muhammad Bilal Ramzan, Khalid, Shoaib
Rashid, ¢Usitian? NasifAwany Shahzad Hassan Pervaiz, - Habib-ur-
Rehman, Faizan Shula Butt, Tahlr Bashir, M. Igbal Hashmi, ‘Saad

Rasool, Hamza H. Rashid, Shabbir Ahmad Mughal, Muhammad Bilal

Pervaiz, Syed Sajjad Hussam Zaidi, Ch. A. D. Kahlon Fawad Malik
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Awan, Malik Muhammad Arif ‘Bara, Malik Mubarak Ali, Rao Tasavvur
Ali, Sayyed Ali Imran Rizvi, Ali Imran Rao, Zahid Salcem, Muhammad

‘Salman Siddiqui, Rustam Nawab Luk, Nacem Anjum, Malik Muhammad

Asghar Javed, Mirza Bilal Zafar, Tahir Mahmood Sundhu, Barrister
Haris Ahmad, Malik Zahid Hussain, Babar Ilyas Chatha, Ch. Awais

- *Ahmad Qazi, Zaki Rehman, Mubashar Hussain, Sheikh Khurram Abbas,
. Tanveer Ahmad, Khudad Chattha, Raza Kazim, Ali Abid Khagga,

Muhammad Yousaf Ch., Faisal: Hameed Butt, Muhammad Siddiq
Mughal, Jabran Tanq Butt Tanveer Aslam, Ubaid Ullah Kalyar,
Muhammad Munsif Ali, Syed Raees-ud-Din Ahmad, Ashfaq Ahmad

~ . Malik, Ch. Qamar 'uz Zaman, Malik Kafeel Ahmad Khokhar, Waqar

“Muqtadir Akhtar.. Shabbir, Mian Osman A. Shaukat,
" Chaudhary, 'Ch. ‘Muhammad Zafar Iqbal,”Ch. Muhammad Jawad Zafar,
" 'Qamar . Zaman Qureshi, Muhammad Awais Kamboh, Hassan Igbal
‘Warraich, Mian: Yusuf Umar, Saleem Akhtar Sheikh, Malik Abdullah

Ranjha, Muhammad Zubair, Muhammad Arif Goraya, Syed Iftikhar

Hussain Shah, Malik Bashir Ahmad Khalld and Muhammad Asim
Mumtaz for Petmoners i1

Respondent(S) by: 5 .

, Sajxd Ijaz Hotiana. Tanzil- nf"Rehman Hotiana, Barrister
Asfandyar Khan Tarecen, Waqqas Ahmed Mir, Sarfraz Ahmad Cheema,

.Shahzad Ahmad Cheema, Barrister Bilal Ramzan, Ahmad Hassan,
. Muhammad Hassan Abdullah Niazi, Syed Moazzam Ali Shah, Adeel
~-Shahid Karim, Fozlya Bukhsh, Kausar Parveen. Sufian Ejaz, Mohammad

Amir Malik, Mian Wajahat Ali, Malik Muhammad Awais Khalid,
Ijaz Mahmood

Raza, ‘Shahid . Sarwar Chahil, Ans Gull; Muhammad Umer Qureshi,

. Arslan. Abbas, Rana ‘Muhammad Mehtab, Muhammad Faisal Igbal,

Shahid Usman, Muhammad Hussain, Rai Muhammad Javed Igbal

5 Kharal, Umair Anwar, Abdul Waheed Khan Baloch, Falak Sher, Saba

Saeed Sheikh, Zubair Siddique, Rana Irfan Shahid, Hassan Ali, Ali

' Usman, Syed Zail-ul- Abxdeen Bukhar1 Afzal Hussain and Saad Amir for
Respondents

Monim Sultan Ass1stant Attorney General for Paklstan

Barrister - Zargham Lukhcsa; and Ch. Muhammad Jawad
Yaqoob, Assistant Advocates General, Punjab, Lahore.

Mrs. Naseem Mushtaq, Law Qfﬁcer Finance Deptt.
Muhammad Akmal Sectlon Qfﬁcer (Tax)
Nadeem Saleh—ud Din and Muhammad Afzal Bashir, Deputy

, Secretaries (Legal), Punjab Revenue Authonty

: Mahmood Ali, Assistant Manager NLC, T.N.B,, Lahorc
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