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: '(Ch Muhammad Igbal, J)
2024c LC 1379 o
o [Lahore]
g Before Ch. Muhammad Iqbal 1ig
MUHAMMAD TANVIR----Petmoner '
. versus

MUHAMMAD RAMZAN ASAD and others----Respondems ‘
'le Rev:sxon No 19654 of 2022, heard on 3rd May, 2024.

§ _';(a) Regzstratzon Act (XVI of 1908)—

=i-S, 50 provjso (1) & (2)--~Transfer of Property Act (IV of 1882),

§o 8 53-A--Spectf' ic. Reltef Act (I of 1877), Ss. 12 & 39--Suit for specific

¢ e F RN D

Pe"formance and cancellatzon of mutation---Execution of agreement to
" sell; " denial of---Agreement to sell prior in time---Scope and effect--

Appellate Court decreed the suit. of the plaintiff, while setting aside

% Judgment of. Trzal Court whereby it ordered the defendant to return
“'double amount of earpest money to the plaintiff---Contention of the
:petttloner/defendant was. that -the -owner" of -suit land (vendor/
' respondent/defendant): had . conceded his . (petitioner’s) claim . (prior
~agreement to sell ) as well as.relevant mutation havmg been entered in
- his favour whereas said owner (as a defendant in sutt-m-question) had
- denied - the: execution ‘of. agreement to sell in . favour: - of
respondent/plamtxff---Valzd:ty--—Ewdence produced by the respondent / .
_ plaintiff revealed that one of the witnesses produced by him, during
. cross-examination, depésed that the mutation (sought to. be cancelled)
'_,'_was already entered in’ respect ‘of the petmoner and admitted it correct
- that’ sutt-property had been ttansferred by .owner-in’ his (petztzoner ’s)
£ favour---Even, the respondent / plaintiff while. appearzng as witnesses
admttted that prtor to luml the petitioner / defendant had purchased the
" suit.land JSrom the real owner of the suit land( respondent /defendant)
"~ and it showed ‘that the respondent / plazntsz knew the execution of
& agreement to: sell by respondent/owner in favour of ‘the petitioner--- -
'-.,:_leere an agreement is admttted possession is delivered and receipt of
- “major. portwn of payment is also - admitted then any Subsequent-.
~.agreement - or. .even. regtstered ‘document, if any, cannot _be
"'constdered as - a superwr document ' to tltat of the earlier
fagreement---Furthermore,; under "Proviso (1) & (2) to S.. 50 of the

"Regtstratlon Act, \1908,’ t[ an: unregistered document is prior in' time
" that would be entitled: to the rights under Section 53-A of the Transfer
voof Property Act, 1882---ngh Court set aside the judgment.and decree
.~ passed by the Appellate Court and the judgment and decree passed by

. the Trial Court was uphe,ld--vaxl revision filed by the defendant was

s allowed [pp 1383 1386] A& E : ~
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bt B Nawab Khan v. Raira Begum and others 2003 SCMR 1498; Mst.
- Jaiwanti Bai v. Messrs Amir Corporation and others PLD 2021 SC 434,
“Sardar Arshid Hussain.v. Mst. Zenat un Nisa and another 2017 SCMR .
608 ‘and Mst. Rchmat and others v. Mst. Zubmdn Begum and others
2021 SCMR 1534 ref : : : :

:_' / (b) Regtstratzon Act (X VI of 1908)-- :

---S. 50, proviso (1) &, (2)---Transfer of Property Act (IV of 1882), S
. 53-A---Specific Relief Act (I of 1877), Ss. 12 & 39---Suit for specific
performance and cancellation of mutation—-Execution of agreement to
- sell, denial of---Agreement to sell prior in_timé—Burden of proof--—
e : glnmal burden was on the respondent/plazntgff to prove the factum that =
: \ ... he had no knowledge of prior agreement in favour of the petitioner /
‘& o -defendant, whereas in his cross-examination he admitted that he knew -
b the same thus, he was not enmled for any relief. [p. 1385] B

Aol Ariqam pazLn
NN NPT L N

S GRS Gulzar Ahmad others v Muhammad Aslam and others 2022[
T SCMR 1433ref, .

' ,','.(c) Transfer of Property Act (IV of 1882)---

----S 53-A---Subsequent vendee, responsibillties of---A subsaquent
.. 'vendee is required to make inquiry as to the nature of possession or
title - or further interest - if any of:- original purchaser: over the suit-
ey property at time of entenng mto sale transacnon [p. 1385] C -

Bahar Shah and others v Manzoor Ahmad 2022 SCMR 284 ref
- ‘(d) Speczflc Relzef Act (1 of 1877)--

R S ----Ss 22 & 12--Suzt for spec:f c performance---Dzscretzon / power of -

% T the Trial Court--Scope---Under S.22 of the Specific Relief Act, 1877,

: ; 'g‘the grant of decree for speczf‘ c performance comes within the sole

4 'l,dzscreaonary power of the. court wh:ch can refuse to grant the relief on _

- the principle of equtty even 1f the person f hng the sutt has proved the
- case. [p 1385]D < :

s Shelkh Akhtar Azrz V. Mst Shabnam Begum and others 2019 SCMR

-524; Muhammad Miskeen v District Judge Attock and others 2020

. SCMR'.406 and’ Nazim-ud- Dm and others V. Shexkh Zia-ul-Qamar and
;.others 2016 SCMR 24 ref o f 3

3 ‘..44‘_-_-:';-,.-_ ey R
DTN e T, T ANy M By

x , : oas ' ‘Usman Nasxr Awan for Petmoner _
| Zafar Iqbal Chohan for Respondents
70 Date of heanng 3rd May. 2024
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(Ch Muhammad Iqbal, J)

JUDGMENT

CH. MUHAMMAD IQBAL, J.----Through this civil revision,
the petmoner has challenged ‘the validity of the judgment and decrec

- “dated 22.02.2022 passed- by the learned Additional Distrjct Judge, Jhang
' who accepted the appeal. of the respondent No.1, set aside the judgment

‘and . decree dated 07.11. 2018 passed by the learned Civil Judge, Jhang
and decreed.the Slllt f01 speclfic performance filed by the respondent
‘ No 1as prayed for.. ‘ el

2, " Brief facts of the case are that the respondent No.2/Ghulam

*.Shabbir ‘was_owner. of’ land measuring. 17 Kanal 16 Marla situated in
- Moza Kot Dewan, Tehsil and District Jhang. The respondent No.2
* executed -an agreement!to sell dated 14.11.2006 in respect of the’ suit

land in favour of the petitioner and target date was.fixed as 14.11.2007.

“The respondent No. l/plarntlff filed a suit on 27.11.2007 for
»speclﬁc performance ‘on the basis: of an agreement to- sell dated
.09.04.2007 " against respondent No.1/defendant. The respondent

. No.2/owner of the suit land denied the execution of the agreement to sell

in favour of the respondent No. l/plalntlt’l‘ as well as rcccivlng of

‘ consrderatron -
: The trial Court consolrdated both the suits on 31.11.2010. The -

.. The petitioner filed a suit for specific performance against the respondent B
e No 2 wherem the. respondent No.2 filed concedlng written statement

':respondent No.2 transferred the suit- property through sale mutation

No.4043 dated 30.09.2010 in favour of the petitioner. After the sanction

- of the mutatron, the petltxoner withdrew the suit on 13.11.2012 on: “the
i plea that there remains_no cause of action. The respondent No.1 Liter on

filéd amended plaint by- arraying the petitioner and defendant and prayed

T, (0] ¢ cancellatron of mutatron No 4043 ‘The trial Court recorded evidence

~ Rs.800,000/- by the rgspondent MNo.l to the respondent No.2. The.

0 oof the - partres and dtsrmssed the suit vide Jjudgment ‘and" decree dated
231.03.2014. The respondent No 1 filed an appeal which was allowed by

o the appellate Court vide Judgment and. decree dated 28.03. 2018 and by :
~ settmg aside the’ Judgment and " decree dated 31.03.2014 passed by the

""_ trial” Court, - the " suit~ ease was remanded to ‘the trial Court for fresh

‘decision. In. post-remaud proceedmgs, the trial Court parually decreed
the suit to the extent of return of double amount of earnest money i.e.

'rcspondcnt No.1 assailed the said decision through an appeal which was
allowed by the appellate Court vide' judgment and decree dated

22.02:2022 and by setting - aside the judgment and decree dated -

07.11. 2018 the' suit of the respondent No. l was decreed as prayed for.

7 Hence, this. civil revrsron

Jo.3.. 1 have heard leamed counsel for the partles and have gone
through the record. "_j e
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4. Main controversy mvolved in this- case is centered upon 1ssues‘
Nos 1 to 3 whrch are reproduced as under i

N e “1 Whether the plamtrff entered into an agreement to sell with
"4+ % the defendants dated 09.04.2007 of the property in question for -

, ‘- .. . consideratign of Rs. 13 00 000/- and earnest money Rs.400,000/- -
5 v was paid through recerpt -of payment dated 09. 04 2007 to the. o
Wi 7 defendant No.1? OPP & . .

- ) ‘ '2 Whether 1t was settled through an agreement to sell in

.2+ . question thatafter: terrmnatron of civil litigation the remaining

Tyl sale Pprice Rs.900, 000/- be pard by the plaintiff and possession of -

SN the property in’ questron rs to he transferred to the plarntrff by-
i rthe defendants? OPP . St

SRR 1 Whether it was settled that if - defendant No.1 would not
=P transfer the property in questton to the plaintiff he would return

P P TR AN A & v g

j : ,double of received earnest money to the plaintiff and ‘successors
e e e of the parties were also bound down for the same condttions"
; Respondent No 1/plarnt1ff appeared as . P. W 4 and durmg Cross
o examrnatron he. deposed that &

S o -w{(wJ ¥ 09 L /-uf,fw,u’ G { l.m"uld/.f i
: 1 it l ,_j_;f' |/ dL K{rw gﬂ.«fy,.b(.bf.d)fu?:/l//rdf# S Lf’. i
; & -‘-' .:".:..Lt'/u/KJ Lu”’.,fy(fl/l/f.“r_u" b/é/: 7/8 48 ——eece :
s L FUE 2 a,tﬂ-a.’.duu' ,&tf fyd‘ua./xfc_df"é .
5 ol ( _‘_.t'/u/b’.’zu-c..d 1 CL( ,J,/t/ ,.,fyu"’ bl-ﬂw;"
'=.f,§'é!_¢.¢.m.,i¢.tﬂ w,/w"r/“rw.--c.mew---a7‘ e
o 2 .)J/(IJ:;.". Uc/__/r&.’_" L3 "Lu/»d--..d”du:"’d/b/ -
E I S R Uou‘dlif'b’du/‘2¢-/ﬂ;4-~‘ffb‘-/“'"r“j
UAEiaFSu i S Lﬁm-u’,«z.__{rwu‘w/ I 10---03

: : -_o}:b‘.»t/l 31 LJJ),.«-E’:»tﬂ/’ﬁlf&.—/é—fﬂkﬂ&@)]&
.‘.'bhﬂ--..-chdlf//tfi»b*tw tff:J u"’.:. 14.11.2006 o,/

i;} /' , 1 | (Uifa.u/».«---bl/
4. (emphasis supplied) . - * S ~ !
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‘that the suit property has been transferred by Ghulam Shabbir in favour
H of Tanvrr ' :

~ be considered as a’superior document to that of the earlier agrcement.
- " Furthermore, under Provisos (1) and (2) to Section 50 of the Registration
- -Act, 1908 if an unreglstered document is prior in time that would be|
“entitled to the rights under Section 53-A of the Transfer of Property Act,
ey 1882. For ready reference, Provisos (1) and (2) to Section 50 of the Act
- 'ibid are reproduced as undt r::

i N el . i B b IN A AN
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Muhammad thwan (P.W.5) during cross-examination deposed that the
mutation was. entered in respect of Tanvir in 2010 and admitted it correct

5 Admrttedly, the respondent/plamtxff while appearmg as PW.4
admxtted that prior to him, petitioner/defendant had purchased the suit

. land from the respondent No.2/real owner of the suit land and it shows]| -
. that the’ respondent ‘No.1 knew the execution of agreement to sell by|
“respondent No.2 in favour of the petitioner. The respondent No.2 has|

alienated the suit land through mutation in favour of the petitioner. It is

",settled ‘law “that where . an: agreement is - admitted, possession was| -
dehvered and receipt of major portion of payment is also admitted then g

any subsequent agreement or even registered document, if any, could not

L]

A

' "Prov1ded that the person in possessxon of the property ‘under an

: unregtstered document prior in date; would be entitled to the -

' ... rights under Sectton 53-A of the.Transfer or Property Act, 1882
oy (IV of 1882) tf the condltlons of that Sectxon are fulfilled

: Provrded further that the person in whose favour an unregxstered el

G document 1s executed shall be entxtled to enforce the contract

, . under the: unreglstered document in a suit for specific

performance against a person claiming under a subsequent :

registered document subject to the provisions of clause. (b) or

i Sectton 27, of the Spectfic Relief Act, 1877."

The Hon’ble Supreme Court of Pakxstan in a case txtled as Nawab Khan
V., Razra Begum and orhers (2003 SCMR 1 498) has held as under

. So far as the questlon of benefit under sectlons 41 and 53- A
- .-of Transfer:of Propérty Act is concerned, we have given our

-....considered- thought to the legal- proposition involved and have.

. come to the conclusxon that such beneﬁt cannot be extended to a

' ._party whose entire ' claim is based -on fraud, intrigue and
.. misrepresentation. Rather, the -benefit under section 53-A, in
- “view of 'the proviso " thereof, - is available to the present
respondents: whose: predecessor-in-interest ' Muhammad Younas

Qureshi had entéred into agreement, dated 31-5-1966 which was -

much prior in time and who at the time of such agreement was

SO AR, o

) &
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. pot aware of anyrights of of Nawab Khan which, in view or the
" “Facts mentioned above, were non-existent as well as” unknown
- . for being concealed at the:'relevant time and ,brought ‘to light
" dishonestly only- through a -suit, dated 22 10-1966 that stood -
- subsequently dtsmtssed as wrthdrawn ;

\

t TR .f o (emphasrs supphed)

In another Judgment tttled as . Mst Jazwantz Bai v. Messrs -Amir
Corporation and othérs (PLD 2021 SC-4341 it ‘has been.held by the apex
Court as, under: .

. “18. However. it may be noted that provrsos to subsectton (1) to

.. Section 50 of the Regrstratton Act, 1908 in stated. condition,

";nullxﬁes the privilege enjoyed by the regrstered instrument, with

. regard. to the rights: and -interests, where immovable property is

‘concerned.” A protectron is provrded to the transferee, who

. ‘establishes to be in occupatlon and possessxon or the property,
Rl 'clalmmg tights and interests in “the- property on the- basis of -

7 unregistered. mstrument in part performance thereof, from any

- the transferor, or any person, . claiming under him. The

»-"_.’1mp11catrons of two provrsos to subsection- (1) of section 50 of
,‘f'*,""the Regtstratlon Act, 1908 whlch for ready reference are -

s reproduced below S R f{s - »

e Provzded that the person in: possesston of the property under an

. “unregistered .document prior-in date, would- be entitled 10 the
v rights ‘under Sectzon 53-A of the Transfer of Property Act, 1 882
R (v of 1882) if the condmons of that Section are fulﬁlled

o '—,_ Provzded further that the person tn whose favour an unregzstered e

. document is. executed ‘shall be: entitled to enforce the contract
_-under the unregzstered document in a ‘suit for specific
| performance against a’ person clazmmg under a subsequent
. registered document,: subject 10" the provisions’ of clause ®) of . .
S Sectzon 27 of 1 the Speczﬁc Relzef Act 1877 ks

19, On bare perusal of above, it s clear that in terms of 1st and
~" 2nd. provisos to subsectron (l) of the Reglstratton Act,- 1908, if it
~-'is established on record that a person’ is in part- performance of
i ans unregtstered document prror in-time and is ‘in possession of
-the property, 'such ‘person,in_terms of" exception provided under
;o ; ﬁrst Pproviso."is entitled to the rtghts under section 53-A of the
ZES ) Transfer of Property Act. 1882”‘ ‘Further, in terms of exceptions
- . carved out in the 2nd provigo to subsection (1), they shall be.
DA entttled to enforce the contragt under the unregistered document
£ m surt for spectﬁc performance agamst a person clanmng under
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¥ No. l/plamtxff to- prove the rectum that he has no knowledge of the prior
" agreement in’ favour of the petitioner wherein in his cross examination’ he
admitted that he knew the same. Thus, he is not entitled for any relief
- Reliance in.this regard is' placed on a judgment of the Hon’ble Supreme
* Court of Pakistan titled as Gulzar Ahmad others v. Muhammad Aslam ~
_and others (2022 SCMR 1433) Further, a subsequent vendce is required |
. to make inquiry as to the nature of possession or title or further interest C
- if.any of original purchaser. over ‘the. ‘property in question ‘at time. of
- entering into sale transaction. Reliance is placed on a case titled as Bohar

: Shah and others V. Manzoor Ahmed (2022 SCMR 284). - - )

.9
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s afsubsequenr registered document, subject to the provisions of
clause (b) of section 27 of the Specific Relief Act, 1877.”

©. 20. The rights of a person, having established that they are
_‘equipped with an unregistered instrument, which is prior in time :
and are-in possession . of property in part performance ‘of such
“instrument, would rank superior even against the subsequent
registered instrument. Such position in law was considered with
approval in the cascs cited as Faza v. Mehr Dia and 2 others, -
. Mushtaq Ahmad and others v. Muhammad Saeed _and_others,
. which was recently affirmed in the case of Sardar Arshid
" Hussain v. Mst. Zenat_un_Nisa. It may bec observed that as a
. .. subsequent registered instrument was not brought on record the
- Appellant cagnot be provided the protection under the proviso of
.- section 50. of the Regxstratxon Act, 1908 read with sectlon 53-A
2 of the Transfer of Property Act, 1882." :

Further reliance -is placed on cases cited as Sardar Arshad Hussam Ve
 -Mst. Zenat un Nisa and another (2017 SCMR 608) and Mst. Rehmat and
. others V. Mst Zubatda Begum and others (2021 SCMR 1534). :

65 Even otherwrse, “initial ‘burden. was on - the - respondent

i, Even otherwxse, under Section 22 of the Specxfic Relief Act,

- 1877 the grant of 'decree for specrﬁc performance comes within the sole| - -
- . discretionary power of the court which can refuse to grant the relief on[D
the principle of equity even if thé suitor has proved the case, as settled

‘by -the Hon'ble Supreme Court of Pakistan in its judgment titled as
Sheikh Akhtar Aziz v, Mst. Shabnam Begum and others (2019 SCMR 524)

i wherem it is held as: “under:-

16. Fmally, there is no cavil wuh the proposmon that rehef of

T P T W PSR O T A i
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, specific performance is discretionary.in nature and despite proof
of an agreement to sell, exercise or discretion can be withheld if

the Court considers that gram of such relief would be unfarr and
mequttable y o
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And snmlar prmcrple has been reiterated in the case titled as Muhammad
Mzskeen V. DlSII'lCt Judge Attock and others (2020 SCMR 406).

8.« For what has been dlscussed above, the trial Court rightly partly
- decreed the suit of the respondent No. 1/plaintiff whereas the findings of
the appellate Court on.issues Nos.1.to .3 being against the record, are
hercby rcvcrscd and the fmdmgs of thc trial Court on thcsc issucs are

upheld

,9. From ‘the above, it is estabhshed that the trial Court after
. discussing the evidence and record rightly partially decreed the suit of
~the. respondent/plamtxff whereas ' the appellate Court by committing
- misreading .and non-reading of evrdence passed the impugned judgment
and decree by decreemg the suit-of the respondent/plaintiff as prayed
for, which- suffers from patent 1llegallty and 1rregular1ty, as such the
same is liable to be set-aside. Reliance’is placed-on the case of Nazim-
, ud-Dm and others v. Sheikh Zza-ul-Qamar and others (2016 SCMR 24)

\\

. IO Resultantly, thlS civil revrsron is allowed the Judgment and
decree dated 22 02.2012 passed: by the appellate Court is hereby set|E
aside:and the Judgment and decree dated 07. 11 2018 passed by the trial
Court is upheld ‘No order as to costs :

MQ/M 49/L Bl 3it T : | o Revision allowcd.
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